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General introduction:

We write to you on behalf of the European Venture Capital and Private Equity Association
(“EVCA”), the membership of which is drawn widely from across the whole European private
equity and venture capital industry. Our industry includes the active involvement in, and
ownership of, some 26,000 businesses of all sizes and in different industries across Europe, as
well as tens of millions of European pensioners and savers. In writing our response, we have
consulted with a number of the national private equity and venture capital associations across
Europe as well as drawing on the expertise of a working group of investors and managers in the
private equity and venture capital industry. We welcome the opportunity to respond to the
European Commission’s Green Paper ‘The EU corporate governance framework’, published on 5
April 2011, launching a public consultation on possible ways forward to improve existing

corporate governance mechanisms for companies operating in Europe.

Good corporate governance is the bedrock of a sound economy. Every company in Europe should
have access to recommended governance practices, for example, as published for our members

by EVCA, and aspire to achieve them.

Our members invest primarily into private companies, across all sizes and stages of development.
Where our responses relate to listed companies this is clearly indicated. Given that the way
companies are governed and controlled is, to a large extent, a function of their ownership
structure, a ‘one size fits all’ approach to corporate governance practices would be counter-
productive and inflexible. Shareholders in listed companies cannot generally all be involved in
the running of the business. So the task is given to executives who wield significant power, with
reference to the company’s disparate owners. This system of “executive-stewardship” severs
the concept of management of businesses from ownership of them (sometimes called “the

agency problem”).
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The number and types of shareholder can vary significantly in private equity portfolio
companies. In many cases there will only be one or a small number of shareholders. In others,
especially where the investment is a venture capital investment, the private equity and venture
capital fund may have a minority stake in a company with a nhumber of other shareholders.
However, in almost all cases of private equity and venture capital investment the shareholders
will form a small enough and sufficiently cohesive group to make informed collective decisions
regarding the portfolio company, and they will each have a significant enough financial interest
in the company to make the costs associated with such "active ownership” economically viable
and rational. We feel these key circumstances are likely to be equally relevant to family owned
companies and to small and medium sized enterprises where proximity of relationships between
manager and shareholder to a large degree negate the need for externally formulated corporate
governance regimes. Abuses of shareholder rights are rarely seen in privately held companies
where shareholders are much more actively involved and directly accountable to their own
investors, just as the company management team has direct accountability to the shareholders.
There can further be substantial variance in size in the unlisted company sector, where some
privately held companies are comparable to listed companies in headcount and turnover and
others are in ‘start-up mode’ or SMEs which are important collectively to the economies of the
EU but which individually employ few people and have comparatively low turnover and social
impact. In addition, there are very significant variations in the number and types of shareholders
of unlisted companies. As a result the “one-size-fits-all” approach to corporate governance

would not be appropriate.

Set out below is a summary of the private equity and venture capital industry’s overall
reflections on the Green Paper and the views expressed therein on requirements for corporate
governance mechanisms in addition to those already current in pan-European and national

regimes, as well as an overview of answers to the specific questions raised in the Green Paper.

The European private equity and venture capital industry remains committed to an ongoing
dialogue with policy officials and interested stakeholders, and welcomes any comment on its
response to the consultation. In this respect, we would particularly welcome the opportunity to

meet with the Commission to explain and discuss our thoughts in more detail.

1. Creating lasting value is integral to the private equity ownership model. As such, the
private equity industry is a strong supporter of prudent and integrated corporate
governance measures in companies.

2. Many of the corporate governance challenges faced by listed companies stem from their
atomized shareholder structure and consequent separation of manager from owners (the

‘agency’ problem). Unlisted companies typically have fewer shareholders, who are
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therefore able to exercise influence and ensure their interests are protected. There is
therefore less need for legislation to protect their interests. Especially those in which
private equity and venture capital funds hold interests, customarily governed by
shareholders agreements regulating, amongst other things, the corporate governance of
those companies. These privately agreed contracts, between each of the shareholders
and, in certain jurisdictions where permissible, the company, can therefore be tailored
to the individual company and can be varied with the parties’ agreement to evolve with
the development of that business. Similar arrangements govern the financial structure of
the company and often other commercial relationships of key importance (major clients,
suppliers/intellectual property holders, key employees). All this creates a culture of
accountability enforced within the traditional framework of corporate and contract law.
We would like to emphasize the benefit of flexibility to companies and investors alike in
the unlisted sector to address tailored corporate governance requirements through the
use of negotiated shareholders agreements, which is not an option for listed companies.

3. The private equity and venture capital sector generally enters into negotiated
contractual arrangements with sophisticated investors through investment documents
such as limited partnership agreements. These documents offer flexibility for such
sophisticated investors to negotiate whatever investor controls and monitoring they may
feel may be necessary.

4. The directors of a company are subject to various duties imposed by national law and are
accountable to the company’s shareholders as well as, in some cases, having to take
account of, or be accountable to, other stakeholders. Much of the content of existing
country by country corporate governance codes is intended to provide suggested ways in
which directors should behave in order to discharge their duties to shareholders in a way
that promotes the long term success of the company. The board of a company is
accountable, responsible and autonomous. The liabilities of directors under national
regimes may vary depending on whether the director is acting in an executive or non-
executive capacity and whether the company has a two tier or single tier board system.

5. The role of shareholders is different. Typically the disclosures made by companies
pursuant to corporate governance codes, company law and contractual provisions are
made to the shareholders, who can then decide whether they are satisfied with the
disclosure and, if not, take appropriate action if they wish to do so. However it is an
important principle of company law that, subject to certain limited exceptions,
shareholders do not owe specific duties to the companies in which they hold shares by
virtue of their shareholding alone, nor does a shareholder generally owe duties to other
shareholders or stakeholders of the company by virtue of being a shareholder. A
shareholder may, however, owe a duty to others, including its own shareholders and,

where the shareholder is acting as an agent or adviser to a third party whose funds it is

3



Position Statement

European Private Equity & Venture Capital Association
Bastion Tower, Place du Champ de Mars 5

B-1050 Brussels, Belgium

T +3227150020 F+32272507 04

info@evca.eu www.evca.eu

investing, that third party. Shareholders such as institutional investors may have made a
public commitment to good corporate governance through the adoption of a responsible
investment policy, However such commitments are only meaningful when rights and
accountabilities go hand in hand.

6. Shareholders control ownership of the company where there are full voting rights.
Shareholders are responsible for their own investment decisions and investment
monitoring, and their own divestment strategy as well as the implementation of their
own policies such as responsible investment and voting protocols. Institutional
shareholders are accountable to those whose funds they invest (unless they are acting as
principal) rather than being accountable to each other or to other stakeholders in the
company.

7. In private equity, the fund manager (on behalf of the fund or its investors; the
shareholders) normally exercises a right to nominate one or more directors to the board
of unlisted companies in which the fund holds shares. This bridges a significant gap
which typically occurs in the listed sector between ownership and accountability, and

between ownership and active monitoring of investments.

Cont....
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Main response:

1. Should EU corporate governance measures take into account the size of listed
companies? How? Should a differentiated and proportionate regime for small and
medium-sized listed companies be established? If so, are there any appropriate
definitions or thresholds? If so, please suggest ways of adapting them for SMEs where

appropriate when answering the questions below.

The private equity ownership model does not usually involve the holding of shares in
listed companies. When this occurs this is typically in a transitory situation in connection
with making a public bid with a view of taking the target company private or when
exiting an investment by way of a public listing. However, both in these cases and in the
cases where some private equity firms’ investment vehicles do take the shape of listed
entities, these listed shares as well as the listed vehicles are subject to regulation by
national listing authorities as well as EU directives including rules as to disclosure of

corporate governance matters.

We believe that the EU focus for listed companies should primarily be to endorse the
existing general principles of sound corporate governance for listed companies which can
then be adapted on a country by country and company by company basis, reflective of
the respective national corporate law and other developed practices, the structure of
the national corporate sector in general as well as the size, complexity and so forth
relevant to the individual company in question. Such adapted general principles should
then be applied on a “Comply or Explain” basis rather than establishing mandatory
guidelines, or legislation. Implementing the same guidelines/regulations across sectors,
different size companies, with very different risks, complexities and characteristics
could entail opportunity costs and create quite the opposite behaviours and effects to

those desired.

2. Should any corporate governance measures be taken at EU level for unlisted
companies? Should the EU focus on promoting development and application of

voluntary codes for non-listed companies?

As an industry, we earn our keep by developing companies toward higher growth and
productivity and most of the tools of our trade are instruments of governance seeking
the same goals as policymakers throughout Europe, ie: preparing European companies for

the increasing competition in a developing world. Accordingly, we fully agree with and
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actively promote the premise that corporate governance guidelines and measures can
add value to some unlisted companies as well as providing safeguards for the orderly
conduct of business.

However due to the fact that owners of unlisted companies are typically much closer to
their companies, more long-term and more involved than the typical owners of listed
companies, ,we believe that corporate governance guidelines for unlisted companies
should not be prescribed at EU level at this stage. They should rather be left as voluntary
measures to be applied by companies as appropriate and relevant in their respective
jurisdiction and depending on their respective shareholder structure. Privately held
companies range from non-trading and holding companies, through passive property
management companies for tenants, service companies for individuals, to fledgling
family businesses, large corporates under institutional management or family ownership,
start-up enterprises and all permutations in between. Given the very broad spectrum of
use of the corporate form of company for business and likewise for non-trading entities
and the differences in shareholders, we believe that unlisted companies are not suited to
a “one-size-fits-all” approach to corporate governance. It would not be appropriate to
impose a single set of standards on them. Various associations have produced relevant
and useful guidance for unlisted companies and in this respect at the pan-European level
we particularly draw the Commission’s attention to the helpful ecoDa Corporate
Governance Guidance and Principles for Unlisted Companies in Europe (“ecoDa
Guidance”) and to the European Private Equity and Venture Capital Association’s own
members’ Handbook (“EVCA Handbook”). These two publications contain good practice
recommendations which cover overlapping but not identical constituencies of companies
in the unlisted arena. The guidance is of an explanatory and aspirational type which can
be applied to companies as they grow. The guidance is appropriate as it is focussed on
practical and prudent advice for companies rather than the imposition of mandatory
requirements with which certain companies would struggle or would find inappropriate

at their stage of growth.

We support the promotion and development of corporate governance guidance for
unlisted companies and believe that the EU Commission has a role to play in this process,
notably in coordinating the various initiatives of corporate governance across the
Member States and in leading that debate in a global context. From the perspective of
the private equity industry, we would suggest that any corporate governance guidelines
specific to private companies should take account of the stage of development of the
company and should maintain flexibility to allow for increased sophistication of
corporate governance as a company potentially approaches the listing of its securities on

a recognised investment exchange. In summary, unlisted companies currently benefit
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from corporate governance guidance which is appropriate and helpful to encourage their

growth and facilitate prudent management.

3 Should the EU seek to ensure that the functions and duties of the chairperson of the

board of directors and the chief executive officer are clearly divided?

Although we believe it is desirable for there to be clarity in the functions performed by
an individual as chairman and those functions performed by an individual as CEO, we do
not think there should be a mandatory requirement at EU level to this effect but rather
view it as a matter for national corporate law or voluntary corporate governance
guidance. For unlisted companies, both ecoDa and EVCA recommend that in many cases
a division of responsibility between chairman and CEO is appropriate. Good practice
recommendations of both organisations suggest that the respective specific
responsibilities and mandates of board members should be agreed and documented and
regular reporting mechanisms established so that there is clarity about respective duties,
rights and obligations and accountability. It will normally be in the shareholders’ own
interest to ensure that the board is functioning well. The severance of the role of
Chairman and CEO can help in this and some jurisdictions have taken a decision to go
down this route in their corporate law in general. Other EU jurisdictions may allow
[certain] companies to depart from this recommendation for reasons such as size,
nature, resources and maturity of the company. An unlisted company should be

permitted to depart from this guidance at the board’s and shareholders’ discretion.

For listed companies, the severance of roles of Chairman and CEO should be supported

through a “comply or explain” disclosure regime.

4 Should recruitment policies be more specific about the profile of directors, including
the chairman, to ensure that they have the right skills and that the board is suitably
diverse? If so, how could that be best achieved and at what level of governance, i.e.

at national, EU or international level?

Unlisted

In an unlisted company it is generally in the shareholder’s interest to strengthen the
functions and competencies of the board to obtain a proper balance with regard to the
business and strategy pursued and management employed to operate the company.
Unlisted companies should do what is appropriate having regard to these factors as well

as headcount, turnover and social impact of the business.
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The EU could play a role in encouraging companies to determine what skills they are
seeking and to set these out in their recruitment policies. However, given the diversity
of unlisted companies, we do not think it would be appropriate to expect all unlisted

companies to have to comply or explain against such a standard.

Listed

Boards should be composed of the best available talent to manage and supervise the
risks of the particular business. The broader the pool of available talent to choose from,
the larger the chances are of finding the individuals that hold the necessary skills and
that well complement one another. Diversity usually provides for better dynamics and a
broader view of matters, hence boards often function more effectively when composed

of members from different backgrounds.

We believe that these aims can be achieved without a prescriptive approach being
necessary as it is important to maintain flexibility for companies to hire the most
appropriate and best qualified candidates for the board of directors. Larger listed
companies should generally have a nomination and selection committee which can then
address this task in a more analytical and process oriented way, with or without the help
of an external recruitment agent. The terms of reference of such committee should be
flexible and based on relevant market practice. On a broader level, recruitment policies
should be the result of good practice considerations, including the consideration of

employee referral programmes and the use of recruitment agents.

5. Should listed companies be required to disclose whether they have a diversity policy

and, if so, describe its objectives and main content and regularly report on progress?

Yes, a requirement by way of a “comply or explain” disclosure regime would contribute
to greater transparency and would encourage companies to adopt diversity policies.
However, we are not sure that listed companies should be required to describe the
detailed content of their policy as this is likely to increase the burden on them and add
to the increasingly large amount of information provided to shareholders. We think a

description of the objectives and regularly reporting on the progress would be enough.

Distinction should be made between a general diversity policy and a diversity policy that
is applicable to the Board only. We agree with the Commission in considering also
diversity policies beneath board level rather than focussing purely at board level

appointments.
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Diversity usually provides for better dynamics and a broader view of matters, hence
boards and management teams often function more effectively when composed of

members from different backgrounds.

Although the question does not elicit views on the disclosure of unlisted company board
diversity policies, we believe that unlisted companies can also benefit from having a
diversity policy (although this may not be practically feasible for smaller unlisted
companies with e.g. very few owners and small boards) and which could be externally
communicated, should the board or owners so decide. However, we do not think it would
be appropriate to require all unlisted companies to disclose whether they have a

diversity policy, given the differences in size and shareholder profiles.

6. Should listed companies be required to ensure a better gender balance on boards? If

so, how?

The first concern for any company in considering the composition of its board should be
to ensure the appropriate balance of skill, experience, knowledge and time commitment
to enable the board to discharge its responsibilities. Gender balance on boards should
be seen as a beneficial part of the diversity policy at the board and broader, at the

corporate level.

Listed companies should be required to describe if they have a policy on board gender

diversity, what it is and report against it.

Although the question does not elicit views on unlisted companies, we believe that
unlisted companies with larger boards could also benefit from diversity on the board in
the same way as listed companies - but again we think the main consideration is the
appropriate balance of skill, experience and know-how as well as required and available
time commitment. Voluntary corporate governance codes for unlisted companies should
generally encourage them to describe if they have a diversity policy, what it is and

report against it.

7.Do you believe there should be a measure at EU level limiting the number of

mandates a non-executive director may hold? If so, how should it be formulated?

We do not think there should be a measure at EU level limiting the number of mandates

a non-executive director may hold either for listed companies or for unlisted companies.

Directors are already subject to fiduciary duties imposed by their national laws. We

would expect that a director would need to devote sufficient time to being a director in
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order to fulfill those duties. For both unlisted and listed companies we think the
company should have the flexibility to decide what time commitment a director is likely
to need to make to the company to be able to discharge his/her duties as a director
appropriately. This will depend on the particular role to be taken on and the experience
of the individual and will vary from one company to another and from one individual to
another. There is a difference between an individual who has a full time executive role
and who takes on additional non-executive positions and an individual who has no

executive roles but a number of non-executive positions.

For listed companies, in some Member States the national corporate governance
code already provides that the letter of appointment should set out the expected time

commitment.

8. Should listed companies be encouraged to conduct an external evaluation regularly

(e.g. every three years)? If so, how could this be done?

We are in favour of the EU encouraging the Board to obtain external perspectives and
advice regularly for listed companies, but recognize that there may be challenges in
achieving this in some Member States where it does not currently happen. We think it is
important that any connection between an external evaluator and the company should
be disclosed to the market. External evaluation in its many forms can contribute to a
more well-rounded board and is a requirement under certain national governance codes
which state that the evaluation of the board of larger listed companies should be
externally facilitated at least every three years and that a statement should be made
publicly available of whether an external facilitator has any other connection with the
company. The form of evaluation will be dependent on a number of factors such as size

of the company and risk profile.

9 Should disclosure of remuneration policy, the annual remuneration report (a report
on how the remuneration policy was implemented in the past year) and individual

remuneration of executive and non-executive directors be mandatory?

Unlisted

Disclosure should not be mandatory for privately held companies including private equity
held companies, except where national or EU-level legislation already requires it, for
example as regards the remuneration levels within alternative investment fund managers
under the Alternative Investment Fund Managers Directive.  Due to the close links

between the shareholders, the board and management in a private equity backed
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company in practice shareholders will already have access to remuneration and

performance information.

In an increasing number of larger unlisted companies boards develop and disclose a
remuneration policy statement covering board members and key executives. Such policy
statements specify the relationship between remuneration and performance, and include
criteria that emphasise the longer-term interests of the organisation over short-term

considerations.

Listed

There already exists quite a lot of guidance on remuneration disclosure for listed
companies in several Member States, e.g. The UK Corporate Governance Code, The
Swedish Corporate Governance Code and other regulatory instruments and while
generally supportive of these disclosure measures as we believe it to be in the
shareholders’ best interests to be aware of how remuneration policies are set and
generally implemented, we cannot see any obvious benefits of a more general public
disclosure of individual remuneration below the CEO level beyond the remuneration

committee or board as the case may be.

10. Should it be mandatory to put the remuneration policy and the remuneration report

to a vote by shareholders?

Unlisted

In the context of an unlisted company owned by private equity, the private equity firm
or a consortium of private equity firms are typically the majority shareholders. As the
alignment of interests between the investors, the private equity managers and the
management team of the portfolio company is a key factor in the active ownership
model typical to private equity and venture capital the overall remuneration policy, as
well as any equity linked incentives will typically be decided and implemented subject to
shareholder approval. As we believe this also to be the general policy of unlisted
companies where owners are typically actively engaged and directly represented on the
boards of these companies we see no need for mandatory guidelines directed at privately

held companies.

Listed

11
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Variable compensation should be structured so that it is closely aligned to the long term
success of the company. A number of Member States have implemented this principle
into their “comply or explain” regimes. We support transparency among listed
companies towards shareholders on this matter commensurate with the size of the

company We do not believe further measures are necessary.

11 Do you agree that the board should approve and take responsibility for the
company’s ‘risk appetite’ and report it meaningfully to shareholders? Should these

disclosure arrangements also include relevant key societal risks?

We believe that business and financial risk assessment is already an inherent part of the

board’s responsibilities under relevant national corporate laws.

All members of the Board are usually already required, by virtue of their directors’
duties, to participate in risk and opportunity identification and assessment across all
business areas, including financial and non-financial factors including societal risks. The
Board should set the strategy, determine the risk levels, ensure there are appropriate
internal controls, provide direction to risk management and make sure the board is kept
regularly informed. It is the responsibility of the Board to actively and regularly ensure

that the company has an appropriate risk policy.

Where appropriate, a review of main risks (which may include non-financial risks) and
risk mitigation factors taken by the company could be included in the Annual Report as
general guidance to investors, subject to further assessment on the extent and nature of

this declaration.

The legal requirements of directors vary from country to country with regard to their
ability to consider key societal risks. As a result of this and the ongoing EU consultation
regarding disclosure we do not think the disclosure should include the disclosure of key
societal risks. The company should only have to disclose to shareholders a risk it has

identified as a particular risk that is important in achieving its strategy.

12. Do you agree that the board should ensure that the company’s risk
management arrangements are effective and commensurate with the company’s risk

profile?

It is the responsibility of all members of a Board to use reasonable endeavours to make
sure that risk management procedures are in place and operating effectively and in line
with a company’s established risk policy. Depending on the activities and complexities of

the company, boards should be encouraged to establish risk committees where

12
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appropriate as well as more generally recommended audit and remuneration
committees. However, as risks will vary with sector, size and complexity we consider
that the Board through its discussions with management should be able to consider the
most appropriate method of managing risk for their specific business and implement an
approach that is appropriate to their business. Individuals responsible for risk
management should have the opportunity, like other divisional or functional managers,
to report directly to the Board. It should normally be in the Board’s interest and ambit of
responsibility to hear directly on various matters relating to risk identification and
management as it helps both inform members of the Board and provides a detailed

review on risk.

These committees should as far as possible work independently and report back to the
full Board where the exchange of views should take place. Even if delegation to
committees takes place, it is still the responsibility of each individual Board member to
keep themselves informed, as the delegation implies no change in the liability of a Board
member. Risk management tools should be proportionate for the company concerned
taking into account whether it is listed or unlisted and whether it is a small, medium
sized or large company. This proportionality in the unlisted sector may be determined
by the shareholders and board acting in consultation. For listed companies, a more

prescriptive approach to disclosure could be relevant.

13 Please point to any existing EU legal rules which, in your view, may
contribute to inappropriate short-termism among investors and suggest how these

rules could be changed to prevent such behavior.

Solvency Il Directive is likely to lead to a greater incentive for certain investors to invest
on a short term basis. Private equity and venture capital invests on a long term basis in
companies of all sizes across the EU, of which SMEs constitute a large proportion.
Investments into private equity and venture capital funds hence constitute illiquid
assets. Recently introduced and discussed capital adequacy restrictions for banks and
insurance companies and pension funds require them to hold an increasing proportion of
their assets in liquid assets. Liquidity is by definition a short term consideration. The
requirement to achieve liquidity deters investment in longer term illiquid assets which
will limit the supply of capital to these companies and hence limit their long-term

growth prospects.

14 Are there measures to be taken, and if so, which ones, as regards the
incentive structures for and performance evaluation of asset managers managing

long-term institutional investors’ portfolios?

13
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CREATING LASTING VALUE

We do not believe any general measures are necessary. Private equity and venture
capital remuneration is based on achieving long term goals. Asset managers employ a
variety of incentive structures normally with a fixed and variable component.
Historically the theoretical structure has been for the fixed element to be sufficient to
fund the operations of the asset management business and the variable element to be
related to the pursuit of a successful investment strategy for the client. The practical
ramifications of this are widely different depending on the class of asset being managed.
In the majority of scenarios (public equity trading, public market debt trading, hedge
funds, commodity trading) the variable element is dependent upon performance
determined by a valuation at a point in time. The exceptions to this are few but most
notably include Private Equity, Venture Capital, and some asset managers in the
infrastructure and property sectors, where the variable element is entirely dependent on

a cash paid return to the client.

It can be noted that many professional investors will only invest with fund managers who
demonstrate alignment of interest by having a significant portion of own funds invested
in their respective products for the long term. Investors entering into a contract for
asset management services need to take responsibility for understanding and
determining on their own behalf the appropriateness of the terms of that contract.
Different investors will have different views and price risk accordingly. It therefore
follows that the most appropriate form of EU-level guidance should thus be directed at
transparency and disclosure of the nature, details, possible scenarios and possible risks

for the client associated with the incentive regime established by the contract.

15 Should EU law promote more effective monitoring of asset managers by
institutional investors with regard to strategies, costs, trading and the extent to

which asset managers engage with the investee companies? If so, how?

Institutional investors will use a variety of mechanisms and will monitor their asset
managers with varying degrees of success across all the elements that go to make for
successful asset management, including engagement with investee companies. Any
action at the EU legislative level to promote greater effectiveness in this regard needs to
take account of the clearly established legal and fiduciary responsibilities of different
parties in different asset management situations as well as the negotiated and

contractual nature of some relationships.

14
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Two views are possible. The first is that it is the responsibility of the institutional
investor to satisfy itself that the strategies, costs, trading and engagement by the asset
manager are in accordance with its wishes. In this view the institutional investor only
needs to monitor performance and act to the extent that doing so helps it assure itself
that the asset manager is meeting its obligations to the institutional investor. As most
institutional investors are themselves sophisticated and regulated entities any perceived
or noted failures in their executed investment strategies should primarily be addressed
by them. This might include more professional boards with relevant expertise, better
trained, experienced and adequately remunerated investment managers, and additional

transparency in reporting to boards and regulators.

A second view imputes to the institutional investor a wider responsibility on behalf of
either society more widely drawn or market participants more generally and it would

therefore be obliged to monitor performance and act for the benefit of all.

We do not think it is appropriate to legislate to achieve this second view. At present a
key role of the institutional investor is to monitor the performance of appointed asset
managers. The question becomes whether this role would be enhanced by appropriate
legislation. A complication with this second approach is that it privatizes the costs for
actions taken for the common good. There is no obvious justification for making, for
instance, pensioners or those insured bear the cost of monitoring by pension schemes

and insurance undertakings of wider societal needs and risks.

It is again important to distinguish between the management of assets in the public
markets and the management of assets in the private markets. For asset management in
the private markets in the case of private equity the relationship between the
institutional investor and the asset manager is based on a negotiated contract where
investors can and generally do require close and detailed monitoring and reporting

rights.

16 Should EU rules require a certain independence of the asset managers’ governing
body, for example from its parent company, or are other (legislative) measures needed

to enhance disclosure and management of conflicts of interest?

We do not believe EU rules are necessary in this regard. This is best dealt with as a
contractual matter. It will typically be in all relevant stakeholders’ interests to have
mechanisms in place for identification, disclosure and management of conflicts of

interests. How these are best set up and implemented must be a matter for the parties
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involved as situations and activities leading to such potential conflicts and the mitigating

measures put in place will vary.

In the context of private equity and venture capital, fund documentation generally
contains strict clauses under which it is typical to have conflicts of interests reported to
and managed by a body of investor representatives, frequently called the Advisory
Committee. As also previously mentioned the alignment of interests mechanism is
further very strong within private equity and venture capital through the co-investing
and sharing of long-term financial gains between investors, managers and portfolio
company management, only once realised in cash. Conflicts are also typically within the
focus of due diligence of potential PE/VC investors, who may negotiate further

safeguards to ensure these are dealt with transparently.

We are hence not aware of any examples where a fund manager has been inhibited in
exercising its shareholder rights in a portfolio company to which other members of its
group provide services or have an interest in nor in the case of an institutional investor in

a PE/VC fund of examples where that investor would have been similarly inhibited.

We would also refer to conflicts disclosure requirements under MiFID, which applies to
certain managers and also that under Article 12 of the Alternative Investment Fund
Managers’ Directive AIFMs must “take all reasonable steps to avoid conflicts of interest
and, when they cannot be avoided, to identify, manage and monitor and, where
applicable, disclose, those conflicts of interest in order to prevent them from adversely
affecting the interests of the AlFs and their investors and to ensure that the AlFs they

manage are fairly treated”.

Such Investor Advisory Committee conflicts of interest mechanisms would be hard to
implement in a public company where equality of information between all shareholders
is a fundamental principle. However, for private equity funds and their investors, the
limited partners’ advisory board can play a pivotal role in the swift and reasoned

resolution of conflicts as they arise.

17 What would be the best way for the EU to facilitate shareholder cooperation?

The degree to which shareholder co-operation can be achieved is dependent upon a
number of factors such as size, diversity of the shareholder base, the liquidity and
frequency of trading of the shares, ie how many shareholders are longer term as well as
transparency of ownership. We do not believe that shareholder engagement should be
mandatory for shareholders. At the one end of the spectrum, active ownership by

private equity and venture capital funds demonstrates a model of full shareholder
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engagement. At the other end of the spectrum, shareholders in public companies may be
more transitory and disengaged from the operations of the company, seeing the share
holding purely in terms of constituting a tradable financial instrument. There are many
listed companies which do engage in active and frequent dialogue with shareholders. In
Member States where election and nomination committees are becoming more common
as a result of the implementation of voluntary corporate governance codes increased co-
operation among shareholders on also other matters like management incentives can be
noted. Strong engagement generally exists where a shareholder feels their influence and

actions have a direct effect on the performance of their investment.

The structure of PE/VC funds and the way in which they invest in portfolio companies
and are generally represented on the Board means that there is shareholder engagement
both at investor and at portfolio company level. Whilst this may be different for listed

PE/VC funds, we are not aware of any particular barriers to shareholder co-operation.

18 Should EU law require proxy advisors to be more transparent, e.g. about their
analytical methods, conflicts of interest, and their policy for managing them and/or

whether they apply a code of conduct? If so, how can this best be achieved?

Proxy advisors have no involvement in PE/VC funds unless the fund is listed. We think a
code of conduct for proxy advisors, against which they report whether they comply or

explain when they do not, may be appropriate.

19 Do you believe that other (legislative) measures are necessary, e.g.
restrictions on the ability of proxy advisors to provide consulting services to investee

companies?

We do not think legislative measures are necessary. Any code of conduct should require

full disclosure of such other services.

20 Do you see a need for a technical and/or legal European mechanism to help
issuers identify their shareholders in order to facilitate dialogue on corporate
governance issues? If so, do you believe this would also benefit cooperation between
investors? Please provide details (e.g. objective(s) pursued, preferred instrument,

frequency, level of detail and cost allocation).

There is no need for such a mechanism in the context of private PE/VC funds or the

portfolio companies in which they invest, as this information is available to limited

17



Position Statement

European Private Equity & Venture Capital Association
Bastion Tower, Place du Champ de Mars 5

B-1050 Brussels, Belgium

T +3227150020 F+32272507 04

info@evca.eu www.evca.eu

partners, the GP of the funds and the boards of the portfolio companies. The same
would typically also apply to most privately held companies where owners and changes

of ownership would be noted in the companies share register.

In the cases of listed shares and cross-border holdings of these where typically the
“foreign” shareholder will use a local custodian, not being able to identify the ultimate
shareholders outside of the EEA can be a problem for the company and its other
shareholders wishing to engage in dialogue or consultation in advance of e.g. the Annual
General Meeting. Our members representing listed funds would welcome consultation on

initiatives in this regard.

21 Do you think that minority shareholders need additional rights to represent

their interest effectively in companies with controlling or dominant shareholders?

In the case of private equity funds both at fund and portfolio company level, the
contractual rights of various classes of partnership interests or shares and of holders of
various percentages of the various classes of partnership interests or shares are set out
in flexible and negotiated contracts which are tailored to the specific circumstances and
needs of the business and its investors or shareholders and offer minority protection.
Legislation in this regard might not be consistent with these tailored contracts and so be
prejudicial rather than beneficial both to the fund or company and to its investors or
shareholders. Accordingly, we do not think it is appropriate to provide for additional

rights for unlisted companies.

For listed companies minority protection rights will vary from jurisdiction to jurisdiction
and here an EU-level overview of best practices could serve as a guiding tool, but we do

not see a general need to provide for additional rights.

22 Do you think that minority shareholders need more protection against related

party transactions? If so, what measures could be taken?

As noted under Question 21 above, this is not a problem in the case of the private PE/VC
universe as constitutional documents of funds and shareholder agreements of portfolio

companies will contain specific protective provisions.

As stated above for listed companies minority protection rights will vary from jurisdiction
to jurisdiction and here an EU-level overview of best practices could serve as a guiding
tool even if we do not see a general need to provide for additional rights.
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23 Are there measures to be taken, and if so, which ones, to promote at EU level

employee share ownership?

It is not necessarily a given that a high level of EU level employee share ownership would
have any correlation or causal link with positive corporate governance of these
companies nor with their relative success compared to other jurisdictions. However
greater participation in the upsides and downsides of a company should in general terms
incentivize employees to act in the best interests of the company for which they work,
though not necessarily over a long term period. Tax incentives for ownership of
securities in companies affiliated to employer including (in the case of private PE/VC
companies) companies held by funds managed by employer might assist in promoting
employee share ownership as will generally low levels of capital gains tax act to promote

private share owning and savings generally.

24 Do you agree that companies departing from the recommendations of
corporate governance codes should be required to provide detailed explanations for

such departures and describe the alternative solutions adopted?

Unlisted

It is our position that unlisted companies should not be required by law to apply a
certain Corporate Governance Code but should be able to do so on a voluntary basis. To
the extent that Corporate Governance Codes may apply to unlisted companies, we think
that the quality of disclosure should be for shareholders to monitor and that there should

not be any prescription.

Listed

We agree that explanations should be given where Code recommendations are not
followed, but there should not be prescription on detail as the significance of departures
may vary considerably. If the requirements are too prescriptive and detailed they will
undermine the advantages of flexibility highlighted in section 3 of the Green Paper. So
whilst explanations for departure combined with a description of alternative solutions
may be desirable in many cases, it should be framed in a way that enables flexible

reporting and avoids clutter.
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A “comply and explain” approach will ensure that best practices are adopted where
appropriate and transparency provided on where and why other approaches have been
chosen. Experience shows that over time this has a very strong self-regulatory effect

leading to the intended results without unnecessary restrictions and costs.

25 Do you agree that monitoring bodies should be authorized to check the
informative quality of the explanations of in the corporate governance statements
and require companies to complete the explanations where necessary? If yes, what

exactly should be their role?

We think this question should only relate to listed companies. Companies generally take
their reputational risk seriously and public scrutiny should be sufficient to encourage
them to improve their practices. This is already achieved by company law, listing rules,
board responsibilities and audit approval processes. We see no advantage in further
measures which would not necessarily improve an already robust and effective set of

obligations.
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