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Response to the ESAs Call for Evidence on better understanding greenwashing

ESAs COMMON SECTION
1. Possible features of greenwashing

1.1 Core features of greenwashing

1) Similarly with the communication of other misleading claims there are several ways in which
sustainability-related statements, declarations, actions, omissions or communications may be misleading.
On the one hand, communications can be misleading due to the omission of information that consumers or
investors would need to take an informed transactional or investment decision (including but not limited
to partial, selective, unclear, unintelligible, inconsistent, vague, oversimplistic, ambiguous or untimely
information, unsubstantiated statements). On the other hand, communications can be misleading due to
the actual provision of information, relevant to an informed transactional or investment decision, that is
false, deceives or is likely to deceive consumers or investors (including but not limited to mislabelling,
misclassification, mis-targeted marketing);

2) Greenwashing can occur either at entity level (e.q. in relation to an entity’s sustainability strategy or
performance), at product level (e.g. in relation to products’ sustainability characteristics or performance)
or at service level including advice and payment services (e.g. in relation to the integration of
sustainability-related preferences to the provision of financial advice).

3) Greenwashing can be either intentional or unintentional (e.g. resulting from negligence or from
misinterpretation of the sustainable finance regulatory framework requirement).

4) Greenwashing can occur at any point where sustainability-related statements, declarations or
communications are made, including at different stages of the cycle of financial products/services (e.g.
manufacturing, delivery, marketing, sales, monitoring) or of the investment value chain (e.g. issuer,
benchmark/ rating provider, investment firms, etc.).

5) Greenwashing may occur in specific disclosures required by the EU sustainable finance regulatory
framework (e.g. SFDR Article 9 product-level disclosure requirements). Greenwashing may also occur as a
result of non-compliance with general principles - as featured either in general EU financial legislation
or more specifically in EU sustainable finance legislation (e.g. the requirement to provide information that
is fair, clear and not misleading). In that context, greenwashing may occur in relation to entities that are
currently outside of the remit of the EU sustainable finance legislation as it currently stands (e.g. ESG
ratings).
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6) Greenwashing can be triggered by the entity to which the sustainability communications relate or by
the entity responsible for the product, or it can be triggered by third parties (e.g., ESG rating providers
or third-party verifiers).

7) If not addressed, greenwashing will undermine trust in sustainable finance markets and policies,
regardless of whether immediate damage to individual consumers or investors (in particular through mis-
selling) or the gain of an unfair competitive advantage has been ascertained.

Q A.1: Please provide your views on whether the above-mentioned core characteristics of greenwashing
reflect your understanding of and/or experience with this phenomenon and whether you have anything to
add/amend/remove.

Invest Europe answer:

e We agree that greenwashing can sometimes be considered as an intentional effort to mislead investors
to secure additional capital commitments or justify higher fees. However, it is vital to consider that
with the new regulatory requirements under SFDR market participants have had (and still have) to make
judgment calls in many instances as there was (and still is) very little guidance on the meaning of certain
terms and the scope of certain provisions. In such environment, one should be careful not to assume too
easily a negligent or even intentional greenwashing case, if it turned out later that for example a fund
product does not meet the then agreed criteria of an Article 8 or 9 fund. To the extent the views that
are taken are not unreasonable and in the absence of further guidance the doubt must be with the
market participant. The lack of legal certainty is already disruptive enough. Market participants should
not be penalised for having taken a “wrong” view in times where the ESAs are still raising questions to
the European Commission about terms such as “sustainable investments”, “consider” for the purpose of
Article 4 and the scope of Article 8.

While we acknowledge the intention to preserve the integrity of the financial markets, there must still
be room for business decisions to avoid that an overly strict concept of greenwashing effectively stifles
the development of sustainable investing. Some recent developments such as the spreading of
“greenhushing” and voluntary fund “downgrades” may be seen as first signs for these detrimental
effects.

e From a legal perspective, EU and national laws offer a number of concepts (e.g., the so-called “Business
Judgement Rule”) how businesses can deal with uncertainties relating to facts (including future
developments) or legal interpretation affecting their decision-making. All concepts rely on similar
principles, being to (i) ensure an adequate information basis (including market practices and external
advice, where suitable); (ii) prudently assess such information basis and weigh the different positions
and concerned interests; and (iii) take a reasonable decision which is justifiable in light of the available
information, guidance and market practices. In line with these concepts, ex-post changes to the
information basis (e.g., additional regulatory guidance or changed market practice) should not affect
the assessment of the original decision.
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e |t is our understanding that SFDR is about transparency and is not trying to introduce a label system.
Penalising market participants on the basis of greenwashing where they do not meet certain
sustainability targets, will be disruptive and counterproductive and prevent market participants from
even trying to aim for sustainability targets. It would effectively lead to an “obligation de résultat”
versus an “obligation de moyen”. The latter is of course the standard also for financial returns. Holding
market participants liable for not producing targeted non-financial returns would not only lead to a
mismatch between financial (non-binding) and non-financial (“guaranteed”) targets, but also make
pursuing non-financial objectives a highly risky business for financial market participants and effectively
deter them from doing so. This is - notwithstanding that - like for financial returns - any target would
be set in good faith.

e Disclosure templates should not be used as a starting point for greenwashing. To the extent that a
regulatory regime like SFDR forces financial market participants to complete disclosures, there ought
to be a safe harbour from allegations of greenwashing if they completed the templates in accordance
with the rules. As being forced to be prescriptive in templates may be misleading to investors, at least
there should be a possibility (e.g., a free text box) for market participants to add commentary (e.g.,
explanations and footnotes) to ensure that they are acting in good faith and the information provided
is clear, fair, and not misleading.

Q A.2: Do you have or use a specific definition of greenwashing as part of your activities? If so, please share
this definition.

Invest Europe answer:

No. We are not aware of any definition of greenwashing which would be specific to private equity. It is of
utmost importance that greenwashing should be approached in a manner specific to financial services in
general and to private equity in particular, in the same way that other statements or omissions should be
assessed in the specific context of the private equity industry to determine whether they are fair, clear and
not misleading. Indeed, private equity funds have specific features and a long-term approach and establish
close links to the SMEs and midcaps they support.

In our opinion, a key issue, at this stage, is the proper understanding, implementation, and supervision of
the existing rules, which may be helpfully clarified with implementing tools such as guidelines or Q&As.

In addition, we would like to make two more general observations on the scope of greenwashing:

e Greenwashing is only one type (other types could be “social washing” or “impact washing”). It should
cover only the environmental matter (the “E” in ESG) and should not cover the three different aspects
of ESG. There are several reasons for this. For example, according to recital n°11 of the TR,
greenwashing refers to “the practice of gaining an unfair competitive advantage by marketing a financial
product as environmentally friendly, when in fact basic environmental standards have not been met”.
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e Greenwashing needs a commercial audience. Statements which are neither addressed to nor destined
for the public or customers (e.g., internal communications, communication with governmental
authorities) cannot be in scope of greenwashing since there is no link to the products or overall market
standing of the respective financial market participant and hence no risk of misleading investors (which
is what greenwashing should be about).
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1.2 Dimensions of greenwashing
1.2.1. The potential roles market participants can play in greenwashing

Q A.3: Market participants could potentially play three main different roles (trigger, spreader, receiver)
in any given occurrence of greenwashing. For instance, a corporate issuer can trigger greenwashing by
understating its carbon emissions. This misleading claim could be communicated to both investment
managers, ESG data providers and/or other market participants some of whom might continue to spread
the misleading claim to the end investors/consumers, who will be the receiver of greenwashing.

Q A.3.1: Do you agree that market participants could be involved in three different ways in greenwashing,
as described above?

a) Yes

b) No

Invest Europe answer:

Yes.

Q A.3.2: If no, could you please further elaborate on the roles market participants could play in
greenwashing, including on potential alternative or additional roles to the ones identified above?

Invest Europe answer:

Not applicable.
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1.2.2. The topics of sustainability-related claims

Another dimension of greenwashing is the topic of a given sustainability-related claim, which can be
grouped into 3 broad topics. These can be applicable to various sectors across the sustainable value chain
and can be cross-cutting at entity- and product-level. However, this does not mean that all of these 3
categories necessarily lead to greenwashing in all sectors. Moreover, it is important to note that one given
claim can fall under several topics, for instance an entity making claims about targeting positive impact
on climate change can be split into its actual strategy around creating positive impact (falling under Topic
2), its governance around monitoring and implementing this strategy including dedicated staff composed
of impact analysts (Topic 1), while the actual metrics referenced to measure the impact would fall under
Topic 3. Furthermore, greenwashing can occur in relation to an isolated claim about one of the topics listed
below or it may relate to a combination of claims which in aggregate constitute greenwashing.

e Topic 1: Claims about an entity’s governance and remuneration around ESG and about an entity or
a product’s dedicated resources to sustainability matters:
i Board and senior management’s role in sustainability
ii. ESG corporate resources and expertise
e Topic 2: Claims about the sustainability strategy, objectives, characteristics or qualifications of a
product, an entity, or a service:
i ESG strategy, objectives, characteristics
ii. Sustainability management policies
iii. ESG qualifications / labels / certificates
iv. Engagement with stakeholders
e Topic 3: Claims about sustainability-related metrics based on historical data or future targets:
i ESG performance to date (including metrics for impact claims)
ii. Pledges about future ESG performance (ESG targets, including net-zero commitments;
transition plan, taxonomy alignment plans)

Q A.4: Please indicate the degree to which you consider each topic described above, as prone to the
occurrence of greenwashing. Please provide a score from 1 to 5 (where 1 = very low occurrence ; 2 = low
occurrence ; 3 = neutral ; 4 = high occurrence ; 5 = very high occurrence; Don’t know).

Invest Europe answer:

1 2 3 4 5 | Don’t
know
Board and senior management’s role in sustainability (Topic 1, i) X
ESG corporate resources and expertise (Topic 1, ii) X
ESG strategy, objectives, characteristics (Topic 2, i) X
Sustainability management policies (Topic 2, ii) X
ESG qualifications / labels / certificates (Topic 2, iii) X
Engagement with stakeholders (Topic 2, iv) X
ESG performance to date (including metrics for impact claims) | X
(Topic 3, i)
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Pledges about future ESG performance (ESG targets, including net- X
zero commitments; transition plan, taxonomy alignment plans)
(Topic 3, ii)

| Q A.4.1: Please specify the underlying drivers of greenwashing in relation to the topics you scored higher.

Invest Europe answer:

The regulatory framework on sustainable finance is still under development and continues to evolve. What
is not currently considered as greenwashing might be considered as such in the future, as the regulation is
further developed. Therefore, we would like to underline again that false or misleading statements can be
made unintentionally but should not be considered as greenwashing.

It is important to train staff accordingly and create sensitivity to comply with the actual disclosure and
formulate the ESG policy precisely.

Q A.5: For the same list of topics listed in the previous question, please provide a score from 1 to 5 on the
potential harm/impact of a misleading claim made on that topic (where 1 = very low impact ; 2 = low impact
; 3 = neutral ; 4 = high impact ; 5 = very high impact ; Don’t know).

Invest Europe answer:

1 2 3 4 5 Don’t
know

Board and senior management’s role in sustainability (Topic 1, i) X

ESG corporate resources and expertise (Topic 1, ii) X

ESG strategy, objectives, characteristics (Topic 2, i) X

Sustainability management policies (Topic 2, ii) X

pat

ESG qualifications / labels / certificates (Topic 2, iii)

Engagement with stakeholders (Topic 2, iv) X

ESG performance to date (including metrics for impact claims) X
(Topic 3, i)

Pledges about future ESG performance (ESG targets, including X
net-zero commitments; transition plan, taxonomy alignment
plans) (Topic 3, ii)

Q A.5.1: Please explain what types of impacts or harm and their consequences you anticipate as a result of
greenwashing practices.
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Invest Europe answer:

Investors could be misled.

More generally, if not addressed, greenwashing will undermine trust in sustainable finance markets and
policies. However, we would be cautious about creating penalties or liabilities for instances of misleading
or false statements which have been made unintentionally and which do not cause any damage.

Q A.6: In addition to the three topics and eight sub-topics above, do you identify any additional topics which
would be relevant to potential greenwashing issues?

a) Yes

b) No

Invest Europe answer:

No.

Q A.6.1: If yes, please provide below more information on your answer including, if possible, a short
example.

Invest Europe answer:

Not applicable.

Q A.7: Please indicate below if you have any additional comments regarding the relevance of the above
topics on which sustainability-related claims are made in the context of a given sector or entity.

Invest Europe answer:

It is important to not develop a greenwashing regime that effectively creates a guarantee for certain results.
Financial market participants should be able to have a target without running the risk of being sued if such
target is not met - as long as the financial market participant is transparent about not meeting such target.
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1.2.3 The way in which a claim can be misleading

Q A.8: On a scale from 1 (i.e. “not at all relevant”) to 5 (“very relevant”), please indicate the extent to
which you find each of the misleading qualities of a sustainability-related claim listed below relevant to
greenwashing practices.

Invest Europe answer:

1 2 3 4 5 | Don’t
know

Selective disclosure or hidden trade-off (cherry-picking positive X
information and/or omitting relevant negative information)

Empty claims (exaggerated claims and/or failure to deliver on such X
claims)

Omission or lack of disclosure X

Vagueness or ambiguity or lack of clarity X

Inconsistency across various disclosures and communications X
(marketing, regulatory, website, etc.)

Lack of fair and meaningful comparisons, thresholds, scenarios X
and/or underlying assumptions

No proof (unsubstantiated) X

Misleading / Suggestive non-textual imagery and sounds (including X
the use of specific colours like green)

Irrelevance X

Outdated information X

Misleading / suggestive use of ESG-related terminology (naming- X
related greenwashing)

Outright lie (falsehood) X

Q A.8.1: Please provide further comments to the identified misleading qualities of communication in the
context of greenwashing. In particular, should any of the qualities be added, amended or deleted from the
list and if so, why?

Invest Europe answer:

e “Vagueness or ambiguity or lack of clarity” - As stated above, there is so much uncertainty around the
SFDR questionnaires themselves that ambiguity or lack of clarity in a financial market participant’s
response should not be treated as greenwashing.

e “Lack of fair and meaningful comparisons, thresholds, scenarios and/or underlying assumptions” - It
should be noted that it is impossible to show comparison sometimes.
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e  “No proof (unsubstantiated)” - It is impossible to prove sometimes.
e “Irrelevance” - Why would irrelevance be a cause for greenwashing?

e “Misleading / suggestive use of ESG-related terminology (naming-related greenwashing)” - See first
bullet point above.

10
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1.2.4 Which communication channel

Q A.9: Regarding the above dimension and the list of channels through which misleading claims can be
communicated to other segments of the sustainable value chain, please indicate the likelihood that a given
channel serves to communicate misleading sustainability claims made at entity level and/or at
product/service level. Please score each channel from 1 (rather unlikely) to 5 (very likely).

Invest Europe answer:

1 2 3 4 5 | Don’t
know

a) Regulatory documents (including Key Investor Documents or X
Key Information Documents, Prospectuses, Financial statements,
Management Reports, Non-Financial Statements, Benchmark
statements and methodology documents, insurance-product
information documents, pension benefit statements, etc.) and/or
any mandatory disclosures
b) Ratings (ESG ratings and/or other ESG data products) X
c) Benchmarks X
d) Labels X
e) Product information (including internal classifications, and X
internal target market, product testing and distribution strategy
related documentation)
f) Intermediary/advice information X
g) Marketing materials (including website, social media, X
advertising)
h) Voluntary reporting, falling outside previous categories as X
reported on a voluntary basis
i) Other (please specify) X

| Other - Please specify

Not applicable.

Q A.9.1: Please indicate below if you have any comments regarding the communication channels of
potentially misleading sustainability-related claims?

Invest Europe answer:

a) “Regulatory documents” - See above. Where the financial market participant makes reasonable efforts
to fill out the templates and questions carefully to minimise the risk of greenwashing, greenwashing risks

11
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may remain where there are uncertainties around the interpretation of the questions in the template and
the law.

e) “Product information” - As above.

h) “Voluntary reporting” - We do not see any particular risk and would not prevent people from providing
additional reporting if requested by investors.

12
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1.2.5 At which stage of the lifecycle and where in the business model/management does
greenwashing occur

In addition to the different channels of transmission of claims, greenwashing can also occur at various
stages of the product lifecycle, including: the product manufacturing stage (product development, product
design, market targeting), the product delivery stage (marketing, product-related disclosure, distribution,
sales), the product management stage (product monitoring/review, ongoing product-related disclosure).
Beyond the product lifecycle, greenwashing can occur at the entity-level: in the business model (value
chains, group structures, innovation and technology, outsourcing) or in the business management (culture,
governance arrangements, systems and processes).

Q A.10: For each of the stages of the product lifecycle and with regard to the business model and
management, please indicate the likelihood of the occurrence of greenwashing. Please provide scores
ranging from 1 (rather unlikely) to 5 (very likely).

Invest Europe answer:

1 2 3 4 5 Don’t
know

a) Product manufacturing X
b) Product delivery - marketing: advertisements, non- X
regulatory information
¢) Product delivery - regulatory disclosure X
d) Product delivery - distribution channels X
e) Product delivery - sales: information asymmetry X
(this includes under or over emphasis of certain
product features)

f) Product delivery - sales: mis-selling due to X
misleading information/disclosure
g) Product delivery - sales: mis-selling due to X
unsuitable product
h) Product delivery - sales: incentives at point of sale X
i) Product management - product monitoring, product X
review, ongoing product disclosure
j) Business model at entity level - value chain, group X
structure, innovation/digitalization, outsourcing
k) Business management at entity level - culture, X
governance arrangements, systems and processes

13
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| Q A.10.1: Please indicate below if you have any comments on the above question.

Invest Europe answer:

As regards c) “Product delivery - regulatory disclosure”, as stated above, the main risk of mis-disclosure is
in our view currently the lack of legal certainty. Financial market participants (and the ESAs) are struggling
to determine the scope of Article 8 funds and the meaning of terms such as sustainable investments and
“consider”. We consider that this complexity, lack of clarity around key concepts, and moving goalposts
with each iteration of guidance/Q&As under the current regime are a major source of greenwashing risk.

In such an environment, financial market participants can only apply common sense and make judgment
calls in pretty complex questions, and there is a risk that regulators or the European Commission
subsequently issue guidance which is not consistent with the view they have taken. Managers initially
interested in categorising their funds as Article 8 under what was a disclosure regime are now being accused
of greenwashing as the goalposts move. In addition, fund managers are sometimes forced to downgrade
their funds from Article 9 to Article 8.

We see legal uncertainty as one of the major causes of market misinformation and as potentially an even
bigger threat to the development of a reliable sustainable finance system than intentional greenwashing by
financial market participants. When dealt with according to generally acknowledged standards of care (see
the response to question no. 1.1) legal uncertainties should not create legal liabilities for financial market
participants.

14
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1.2.6 Further considerations

Q A.11: Are there any relevant elements or features of greenwashing which have not been referenced in the
questions above?

a) Yes

b) No

Invest Europe answer:

Yes.

Q A.11.1: If yes, please provide below more information on your answer including, if possible, a short
illustration.

Invest Europe answer:

Invest Europe would like to use this question to make a few general observations.

First, we would like to thank the ESAs for the opportunity to respond to this Call for Evidence. Invest
Europe represents the European private equity, venture capital and infrastructure investment industry,
a sector which has been significantly impacted by the introduction of sustainable finance legislation, in
particular the EU Sustainable Finance Disclosure Regulation (SFDR) and EU Taxonomy Regulation (TR).

Even though the SFDR and TR are already in force, further important clarifications on the transparency
obligations applicable to our members and the funds they manage are still expected. This makes their
implementation even more complex. We believe that the balanced and harmonized application of these
existing rules should be tackled as a priority.

Greenwashing does not warrant its own regime. It is important to consider that Invest Europe’s members
are already subject to general principles (e.g., AIFMD and PRIIPs Regulation) which require them to act
honestly and in the best interest of investors, and which require investor disclosures to be clear,
accurate, consistent, and not misleading. Greenwashing falls within the scope of these general
principles and should be treated in the same way as other misleading or incorrect information provided
to investors or the public (e.g., on the type of investments, investment restrictions, allocation of
returns, etc.). The effects of greenwashing for investors and the market are not different from other
instances of incorrect or misleading market information. Acknowledging the political aim to create a
reliable system for sustainable finance we do not see widespread intentional abuse or significant damage
caused to the market which would justify singling out greenwashing and making it a more severe offense
than other instances of misinformation.

15
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2. Examples of potential greenwashing practices

Q A.12: Are you able to identify and characterize at least one example of potential greenwashing practice?
a) Yes, | can provide at least one example of potential greenwashing practice.
b) No, | cannot identify a specific example of potential greenwashing practice.

Invest Europe answer:

Q A.12.1: (If no) If you have not identified occurrences of greenwashing, what is the reason for that?
(multiple answers possible)

a) There is no specific methodology on how to detect (potential) greenwashing cases

b) As sustainable finance requirements (including definitions and disclosure standards) are new/not in force
yet, greenwashing is hard to detect

c) Few or no products with sustainability features are offered in my jurisdiction / entity / area of interest,
decreasing the risk of greenwashing

d) I have not encountered any instances of greenwashing

e) Other, please specify below

Invest Europe answer:

b and d

EXAMPLE 1

Q A.12.2: (If yes) if you have, briefly describe this example of potential greenwashing practice, including
the potentially misleading sustainability-related claims identified, a short description of the product, service
or entity (as applicable) and of the claim. Please also provide information on how you identified / found out
about this case.

Invest Europe answer:

Not applicable.

16
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Q A.12.3: Please indicate if you consider this as an example of potential entity-level or product/service-
level greenwashing practice. (one answer only)

a) Entity level

b) Product / service level

¢) Both entity and product / service level

d) Not enough information to determine this

Invest Europe answer:

Not applicable.

Q A.12.4: In case of product / service level example, what was the asset class/type of financial product in
question? (multiple answers possible)

a) Equity (Common shares, other equity instruments)

b) Fixed income (Green Bonds, Social Bonds and other Use of Proceeds (UoP) bonds, Sustainability-linked
bonds, Common corporate bonds, Common government bonds or other fixed income securities)

c) Derivatives (ESG derivatives including those with an ESG underlying and with an ESG performance target,
other derivatives)

d) Alternative investments (infrastructure, private equity)

e) Funds, such as UCITS funds and AlFs (excluding ETFs), ETFs, Private Equity funds or other funds (e.g.
Hedge Funds, ELTIFs); Benchmarks, such as PAB and CTB Climate Benchmarks, other climate benchmarks or
ESG benchmarks

f) Other MIFID Il instruments (Securitisations)

g) Insurance-based investment products (IBIPs) (including those with sustainability features)

h) Other life insurance products

i) Non-life insurance products

j) Pan-European personal pension product (including those with sustainability features)

k) Occupational pension scheme

1) Corporate finance including project finance or specialised lending

m) Loan to retail and SMEs including consumer loans, mortgages,) credit cards

n) Payment services (including online)

0) Other products or services (please specify)

p) Not enough information to determine this

Invest Europe answer:

Not applicable.

Q A.12.5: Please indicate the sectors by which this example of potential greenwashing practice was triggered
(multiple answers possible):
a) Issuers (other than credit institutions)

17
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b
C

ESG data and rating providers

Credit rating agencies

d) Benchmark administrators

e) Investment services providers

f) Investment managers

g) Insurance undertakings

h) Insurance intermediaries

i) Occupational pension schemes providers
j) Pension funds

k) PEPP manufacturers

) PEPP distributors

m) Credit institutions

n) Payment service providers

0) Not enough information to determine this
p) Other (please specify)

Invest Europe answer:

Not applicable.

Q A.12.6: According to you, was the entity triggering this potential greenwashing practice acting (one answer
only):

a) Intentionally

b) Non-intentionally

c) | do not know

Invest Europe answer:

Not applicable.

Q A.12.7: If applicable, please indicate the stakeholders which acted, intentionally or non-intentionally, as
spreader (multiple answers possible):

a) Issuers (other than credit institutions)
b) ESG data and rating providers

c) Credit rating agencies

d) Benchmark administrators

e) Investment services providers

f) Investment managers

g) Insurance undertakings

h) Insurance intermediaries

i) Occupational pension schemes providers

18
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j) Pension funds

k) PEPP manufacturers

l) PEPP distributors

m) Credit institutions

n) Payment service providers

0) Not enough information to determine this
p) Other (please specify)

Invest Europe answer:

Not applicable.

Q A.12.8: Please indicate the stakeholders which were the receivers of this example of potential
greenwashing practice (multiple answers possible)
a) Issuers (other than credit institutions)

b) ESG data and rating providers

c) Credit rating agencies

d) Benchmark administrators

e) Investment services providers

f) Investment managers

g) Insurance undertakings

h) Insurance intermediaries

i) Occupational pension schemes providers
j) Pension funds

k) PEPP manufacturers

) PEPP distributors

m) Credit institutions

n) Payment service providers

o) Corporates

p) Retail investors/Consumers

q) General public

r) Not enough information to determine this
s) Other (please specify)

Invest Europe answer:

Not applicable.

Q A.12.9: Please identify the most relevant topic(s) in this example of potential greenwashing practice
(multiple answers possible):
a) Board and senior management’s role in sustainability (Topic 1, i)

19
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b
C

ESG corporate resources and expertise (Topic 1, ii)

ESG strategy, objectives, characteristics (Topic 2, i)

d) Sustainability management policies (Topic 2, ii)

e) ESG qualifications / labels / certificates (Topic 2, iii)

f) Engagement with stakeholders (Topic 2, iv)

g) ESG performance to date (including metrics for impact claims) (Topic 3, i)

h) Pledges about future ESG performance (ESG targets, including net-zero commitments; transition plan,
taxonomy alignment plans) (Topic 3, ii)

Invest Europe answer:

Not applicable.

Q A.12.10: Please identify the most relevant misleading characteristics of communication in this example
of potential greenwashing practice (multiple answers possible)

a) Selective disclosure or hidden trade-off

b) Empty claims (exaggerated claims and/or failure to deliver on claims)

¢) Omission or lack of disclosure

d) Vagueness or ambiguity or lack of clarity

e) Inconsistency across various disclosures and communications (marketing, regulatory, website, etc)
f) Lack of fair and meaningful comparisons, thresholds and/or underlying assumptions

g) No proof (unsubstantiated)

h) Misleading / suggestive non-textual imagery and/or sounds

i) Irrelevance

j) Outdated information

k) Misleading / suggestive use of ESG-related terminology (naming-related greenwashing)

l) Outright lie (false)

m) Other (please specify)

Invest Europe answer:

Not applicable.

Q A.12.11: Please identify the communication channels through which this example of potential
greenwashing practice has been communicated (multiple answers possible):

a) Regulatory documents (including Key Investor Documents or Key Information Documents, Prospectuses,
Financial statements, Management Reports, Non-Financial Statements, Benchmark statements and
methodology documents, insurance-product information documents, pension benefit statements, etc.)
and/or any mandatory disclosures

b) Ratings (ESG ratings and/or other ESG data products)

c) Benchmarks

20
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d) Labels

e) Product information (including internal classifications, and internal target market, product testing and
distribution strategy related documentation)

f) Intermediary/advice information

g) Marketing materials (including website, social media, advertising)

h) Voluntary reporting, falling outside previous categories as reported on a voluntary basis

i) Other, please specify

Invest Europe answer:

Not applicable.

Q A.12.12: Please indicate below if the potential greenwashing practice relates to a stage of the product
lifecycle or to business model/management (multiple answers possible):

a) Product manufacturing

b) Product delivery - marketing: advertisements, non-regulatory information

¢) Product delivery - regulatory disclosure

d) Product delivery - distribution channels

e) Product delivery - sales: information asymmetry (this includes under or over emphasis of certain product
features)

f) Product delivery - sales: misselling due to misleading information/disclosure

g) Product delivery - sales: misselling due to unsuitable product

h) Product delivery - sales: incentives at point of sale

i) Product management - product monitoring, product review, ongoing product disclosure

j) Business model at entity level - value chain, group structure, innovation/digitalization, outsourcing

k) Business management at entity level - culture, governance arrangements, systems and processes

) Not enough information to determine this

m) Other (please specify)

Invest Europe answer:

Not applicable.

Q A.12.13: Is the example of the potential greenwashing practice related to any of the following situations?
(multiple answers possible)

a) Mis-selling (i.e. transaction or investment decisions not actually reflecting the actual preferences of the
consumer or investor)

b) Misclassification

c) Mis-labelling

d) Naming

e) Market-abuse (typically consists of insider dealing, unlawful disclosure of inside information and market
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manipulation)
f) Other, please specify

Invest Europe answer:

Not applicable.

| Q A.12.13.1: If yes, please explain in further details how.

Invest Europe answer:

Not applicable.

Q A.12.14: Is this example of potential greenwashing practice the result of a lack of compliance with current
EU or national sustainable finance legislation requirements? (one answer only)

a) Yes

b) No

c) Partially

d) Do not know

Invest Europe answer:

Not applicable.

| Q A.12.14.1: If a) or c), please explain below.

Invest Europe answer:

Not applicable.

Q A.12.15: Does this example of potential greenwashing practice relate to a third country entity providing
financial services in the EU? (one answer only)

a) Yes

b) No
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Invest Europe answer:

Not applicable.

| QA.12.15.1: If a), please explain below.

Invest Europe answer:

Not applicable.

QA.12.16: Please include references/ links to supporting materials substantiating this example of potential
greenwashing practice. Greenwashing cases reported in this CfE are mainly sought for the purpose of
informing the advice which the ESAs would provide to the European Commission. Therefore, you may either
give full details about the actual names of the entities or products involved in a potential greenwashing
practice, or you may refer to them as ‘entity X’, ‘product Y’. If the cumulated document size exceeds 5
MB, please send us the supporting documents by email by following the below naming convention:
Q12.16_Respondent name_example_x, where x=1 to how many examples you choose to upload.

Q A.12.16.1: All examples received will be published following the deadline, unless you request otherwise.
Please tick this box if you want this example to remain confidential:
| want this example to remain confidential.

Invest Europe answer:

Not applicable.

Possibility to provide (an)other example(s) of potential greenwashing practice (same questions as above).
A maximum of 5 examples can be provided.

| Q A.13: Do you want to raise any additional points that were not included in this survey?

Invest Europe answer:

No. Please also see our answer to Q A.11.1.
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ESMA SECTION

The ESMA-specific section of the survey below covers questions relevant to entities and products under
ESMA’s remit.

Understanding the drivers and the scale of greenwashing risks

Q F.1: Which, of the elements listed below, do you consider to be the main driver(s) of greenwashing risks?
[multiple answers possible]

a) New / innovative ESG products in rapidly evolving ESG markets

b) Entry of new participants such as issuers of ESG products, ESG rating or data providers, etc.

c) Lack of ESG expertise and skills of market participants

d) A rapidly evolving regulatory framework

e) Differing interpretations of the regulatory framework

f) Desire to exaggerate the sustainability profile at entity/product or service level

g) Competition (wanting to be better than a comparable issuer/product)

h) Lack of reliable data

i) Mismatch between retail investors’ expectations and market participants’ ability to deliver real-world
impact

j) Other, please specify below

Invest Europe answer:

a,c,d,eandf

| Q F.1.j: You selected “j) Other”, please specify:

Invest Europe answer:

Not applicable.

| Q F.1.j: Please elaborate briefly on the answer to question F.1.

Invest Europe answer:

Whilst we acknowledge that there is likely to be some deliberate exaggeration by a small number of market
participants in the financial markets generally, we would call out the lack of global standardization of
certain core sustainability related concepts and the rapid development of laws through often contradictory
guidance as material contributory factors to greenwashing risks.
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Q F.2: This Call for Evidence uses the term greenwashing broadly, covering sustainability-related claims
relating to all aspects of the ESG spectrum. While the sustainable finance legislation gives more prominence
to environmental aspects, we would like to understand which aspects of the ESG spectrum may be more
prone to greenwashing risks, at this stage. Please rate the three aspects below from 1 to 5 (where 1 = very
low occurrence ; 2 = low occurrence ; 3 = medium occurrence ; 4 = high occurrence ; 5 = very high
occurrence).

Invest Europe answer:

1= 2 = low 3= 4 = high 5=
very low | occurrence | medium occurrence | very high
occurrence occurrence occurrence
a) Environmental aspects X
b) Social aspects X
c) Governance aspects X

Q F.3: Greenwashing may apply to claims at both entity- and/or product-level (including services). Based
on your experience, we would like to understand which level may be more prone to greenwashing risks in
various market segments. For each of the segments listed below, please select one of the four options.

Invest Europe answer:

1) 2) ... 3) ... Not
Greenwashing more equally Applicable
practices likely at likely at
are... product entity
more likely at | /service- and
entity-level level product
/service-
levels
Investment managers [1] X
[1] For Investment Management, entity-level
claims refer to claims made by asset managers
under the scope of SFDR. Product-level claims
refer to claims regarding investment products
like investment funds.
Investment firms [2] X
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[2] For investment firms, entity-level claims refer
mostly to claims made by product distributors
and manufacturers. Product-level claims refer to
claims regarding: a) products: all financial
instruments (within the meaning of Article
4(1)(15) of MiFID II) (b) services: portfolio
management and investment advice.

Issuers [3] X

[3] For Issuers’ disclosure and governance, entity-
level claims refer to claims made by issuers under
the scope of NFRD, the upcoming CSRD and/or the
Taxonomy Regulation (TR). Product-level claims
relate to financial securities and instruments that
fall under the remit of ESMA.

Benchmarks administrators [4] X

[4] For Benchmarks, entity-level claims refer to
claims made by benchmark administrators.
Product-level claims refer to claims regarding
benchmarks.

Other

| Q F.3.1: If you scored “Other”, please specify below.

Invest Europe answer:

Not applicable.

| Q F.3.1: Please elaborate on the answer provided to question F.3.

Invest Europe answer:

We would like to underline the sound framework covering investment managers, including not only SFDR,
which applies to both entities and products, and contains specific rules on sustainability disclosures for both
actors and products, but also AIFMD, which includes the obligation that the persons who effectively conduct
the business of the AIFM have good repute and that, at all times, the AIFMs act honestly and in the best
interests of the AlFs or the investors of the AlIFs they manage and the integrity of the market.
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Q F.4: For market segments which you see as more prone to greenwashing risks, please provide below any
quantitative or qualitative data (and relevant links) you may have and that could help inform our
understanding of the scale and frequency of potential greenwashing practices. You may also upload files if
relevant in the next field.

Invest Europe answer:

No comment.

Q F.5: With regards to product-level sustainability-related claims, we want to better understand which asset
classes, financial products categories may be more prone to greenwashing risks. For each of the asset classes
and / or financial products regarding which your expertise is relevant, please provide a score from 1 to 5
(where 1 = very low occurrence ; 2 = low occurrence ; 3 = medium occurrence ; 4 = high occurrence ; 5 =
very high occurrence of greenwashing ; Not applicable).

Invest Europe answer:

1 = very low 2= 3= 4 = high 5 = very Not
occurrence low medium occurrence high applicable
occurrence | occurrence occurrence
a) Equity (common X
shares, other equity
instruments)
b) Fixed income (green X

bonds, social bonds
and other use of
proceeds (UoP) bonds,
sustainability-linked
bonds, common
corporate bonds,
common government
bonds or other fixed
income securities)

c) Derivatives (ESG X
derivatives including
those with an ESG
underlying and with an
ESG performance
target, other
derivatives)
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d) Alternative X
investments
(infrastructure, private
equity)

e) Funds: UCITS funds, X
AlFs, ETFs, Private
Equity funds or other
funds (e.g. Hedge
Funds, ELTIFs)

f) Benchmarks: Paris- X
aligned (PAB), Climate
transitioning (CTB)
Climate Benchmarks,
other climate
benchmarks or ESG
benchmarks

g) Other MiFID I X
instruments (e.g.
securitisations)
h) Other products X
/services (please
specify below)

| Q F.5.1: If you scored “Other products/services”, please specify:

Invest Europe answer:

Not applicable.

Q F.6: Greenwashing practices can be transmitted over more than one segment of the sustainable finance
value chain. Various options are described below representing various greenwashing transmission
trajectories of sustainability-related claims, where the first entity is always the trigger with subsequent
entities being either in the role of spreader and/or receiver of the claims. Based on your experience, we
would like to understand which transmission trajectory may be more prone to greenwashing risks. For each
trajectory listed below, please provide a score from 1 to 5 (where 1 = very low occurrence ; 2 = low
occurrence; 3 = medium occurrence; 4 = high occurrence; 5 = very high occurrence).
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Invest Europe answer:

1 =very
low
occurrence

2 =
low
occurrence

3 =
medium
occurrence

4 = high
occurrence

5 = very
high
occurrence

Not
applicable

a) Issuer X --> Issuer Y [1]
--> |Investor or benchmark
administrator

[1] At entity-level, Issuer Y
might be claiming to engage
with its suppliers, including
Issuer X, about a given E or S
topic (e.g. human rights
violations).

Assuming Issuer X makes
misleading claims about this
topic, these claims can thus be
spread by Issuer Y.

X

b) Issuer --> Benchmark
administrator --> Investment
manager --> Investor

c) Benchmark administrators
--> MiFID Il manufacturer (e.g.
ETF provider) --> Investment
manager --> Investor

d) Benchmark administrator
--> Investment manager -->
Investor

e) Investment manager -->
Institutional investment
managers [2] --> Investor

[2] The institutional
investment managers could
select the first asset manager
as an underlying investment in
their products (e.g. fund of
funds), which are then sold

to final investors.
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f) Investment manager -->
MiFID II Distributor (e.g.
Investment firm) --> Retail
Investor

g) ESG ratings provider -->
Investment manager -->
Investor

h) ESG ratings provider -->
Benchmark administrator -->
Investor

i) Issuer --> Investment
manager --> Investor

j) Issuer --> MiFID Il Distributor
(e.g. Investment firm) -->
Retail Investor

k) Other (please specify below)

| Q F.6.1: If you scored “Other”, please specify:

Invest Europe answer:

Not applicable.
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