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harmonising certain aspects of insolvency law 2022/0408

Invest Europe is the association representing Europe’s private equity, venture capital and infrastructure sectors,
as well as their investors. Our members provide an essential source of funding for innovative businesses at key
stages of their growth journey, taking a long-term approach to investing in privately held companies, from start-
ups to established firms. They inject not only capital but also dynamism, innovation and expertise. This
commitment helps deliver strong and sustainable growth, resulting in healthy returns for Europe’s leading
pension funds and insurers, to the benefit of the millions of European citizens who depend on them.

Invest Europe welcomes the European Commission’s proposal to further harmonise the
insolvency law and procedure across the Member States. We fully support the principles behind
the proposal, in particular the intention of shorter, more efficient and less court-led
insolvency process.

Furthermore, we agree that the introduction of the simplified winding-up proceedings for
microenterprises and the possible formation of creditors’ committee to help with advancing the
efficiencies of the procedures, while some provisions, like pre-pack processes phase and rules
regarding directors’ duties, may be considered to leave too much space for interpretation and
may cause more differences than harmonization on the European level.

Outside of the scope of presented proposal, it is worth factoring into the considerations the
current state of transposition and implementation of Directive (EU) 2019/1023 on preventive
restructuring frameworks (“Restructuring Directive”), which has not yet been transposed into
national legislation in all Member States or has been transposed but is currently in a nascent
state in terms of its use. This means that introducing a further directive on harmonising certain
aspects of insolvency laws, without first making sure that the existing system works in practice
across Member States, may cause further fragmentation of the market and practice across
Europe.

Therefore, we would urge EU policy makers to take into account the following concerns
and recommendations:

Creditors’ committee

Creditors' committee already exists in some national systems, e.g. in Italy, but also outside of
the European Union in the UK. However, the committee is used there in practice only in large-
scale insolvency procedures where active engagement of creditors can be a useful mechanism
to ensure efficiencies. Effectively, in small judicial liquidations creditors are often not available
and therefore the tasks of the creditors” committee are directly carried by the judge in charge
of the procedure. We observe, via Invest Europe’s members active on these markets, that, in
the case of insolvency process with a large number of creditors, creation of such committee
ensure that the process is conducted in an efficient and effective manner.
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It is unclear from the European Commission’s proposal whether it is mandatory to create a
creditors’ committee. Article 58 suggests that it is mandatory only in circumstances where a
general meeting of creditors decide to do so or where one or more creditors apply to the court.
Formation of such a committee in smaller insolvency procedures will be counterproductive and
therefore Article 58(3) provides for Member States to exclude formation in such cases.
However, Article 59 seems to provide a definite time frame for its establishment. As these
provisions are to some extent contradictory, we assume that Article 59 is only in instances
where the creditors or the court have intention to create such a committee. If the exclusion from
Art 58(3) applies, we assume that the following article will not apply. Notwithstanding, it is
necessary to ensure that these provisions are made more precise so that they are not left open
to interpretation nor assumptions.

We do not consider that a creditors' committee would be appropriate in every case as it could
create an unnecessary additional step in some insolvency procedures, which may only make
the process slower (which is against the main purpose of the proposal).

Therefore, creditors” committee should only be formed in cases where it is appropriate to do
so. In a case of a significant size of estate with a limited number of creditors, committees may
be less necessary than in the case of a lower size of capital and higher number of creditors.
There may be other ways of ensuring efficiency. In Spain, the creditors’ committee figure has
not been yet set forth in the insolvency legislation and currently all creditors hold the same
rights than the ones pertaining to the former according to the European Commission’s proposal
with the necessary authorisation of the insolvency practitioner and the judge, while in Italy the
decisions made by the creditors’ committee are either limited to the authorisation of certain
specific extraordinary transactions or are not binding and have to be still approved by the court.

Additionally, the committee should not be obliged to meet physically, but the correspondence
or virtual agreement should be allowed, we assume that this is intended by the ability for
creditors to vote either electronically or in person under Article 63(4). We shall consider not
only that creditors may come from other jurisdictions and their place of residence differs from
the place of investment, but also in the recent years we observe the surge in the number of
remote workers which means that creditors can spend up to 6 months outside of their original
place of residence (depending on jurisdiction). These factors may slow down the physical
process.

Simplified winding-up proceedings for microenterprises

In contrast to the above stands the simplified insolvency processing for microenterprises, which
we fully support. Removing the need of an insolvency practitioner to oversee the process and
creating an electronic auction system for the realisation of assets will not only make the process
shorter and more transparent, but significantly lower the cost of it.

Huge part of Invest Europe members invests in start-ups and microenterprises (private equity
and venture capital funds invested over 84% of their resources in European SMESs) which
failure rate in Europe is significant (up to 70% within the first 5 years compare to 50% of all
businesses). Simplification of insolvency proceedings will shorten the process of recuperation
of capital and, most significantly, can lead into greater investment flow into these types of
enterprises.
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Although we believe that this aspect of the proposal is a very important and useful addition,

the number of creditors and their level of involvement should still be considered while deciding
to go through the simplified winding-up.

Pre-pack processes phase

Undoubtedly, the introduction of pre-packs will add greater flexibility to the options available
to creditors. However, as the pre-pack process has been introduced into certain jurisdictions
already at the national level, among others in Belgium or Spain and outside of the EU in the
UK and the US, we observe this strategy has attracted some criticism. The strongest argument
for its introduction is taking away a huge burden from the judicial system and the court
involvement, which shortens the actual legal process. However, imposing a limited timescale
of 4 weeks for the holding of a public auction for the sale of the debtor’s business or its part
may not be sufficient in all cases, and therefore imposing a strict time limit may deter its usage.

This provision set by the proposal needs more flexibility and time. For example, the new Italian
insolvency code implements the time restriction of 12 months to the stay of enforcement
actions in pre-insolvency proceedings - what is important to note here, in Italy the average
insolvency proceeding was traditionally longer than in certain other European jurisdictions and
the recent insolvency reform aims ot reducing the duration of these proceedings. In the case of
Spain, this pre-insolvency term can be extended up to 6 months. We consider that it would be
important to include the pre-pack process in other pre-insolvency procedures, rather than at the
liquidation stage, and to extend the possible timeline. Furthermore, one of the most important
criticisms against this phase in the UK has historically been the lack of transparency and
possible conflict of interest, so the EU provisions should ensure the code of conduct for the
insolvency practitioners - their ethical approach needs to be required by law to prevent potential
abuse of the system and ensure that it is conducted in a transparent manner.

Introduction of Directors' duties

We support the introduction of the directors’ duties to commence insolvency proceedings, but
query how are they going to be balanced with maximising the value of the insolvency estate
and pursuing options to rescue the business where possible. In most of the national legislation
directors are already responsible for ensuring that insolvency proceedings are open in a timely
manner, while the proposal adds a time limit as well as civil liability if they fail to fulfil this
obligation. We fully support the idea of holding those involved in the management of a
company accountable, while we strongly believe that its application should not undermine the
ability of directors to pursue rescue or restructure their businesses.

For some jurisdictions imposing a specific time limit for mandatory filing for insolvency
procedure is a significant departure from the current position and national targets. While Article
37(2) allows Member States to depart from the 'no later than three months' rule where the
existing national legislation is stricter, little guidance is offered as to circumstances which may
allow individual directors to explore rescue alternatives without fear of incurring civil liability.
Further, it is unclear whether filing in one EU jurisdiction based on the location of the debtors’
location is sufficient, especially in the cases where it is different to the place of incorporation
or where the debtor has other operations in different jurisdictions. At the same time, this
specification should not absolve directors from liability in broader sense, while the whole Title
V of the proposal needs to be more precise in its legal provisions.
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National implementation of already existing insolvency procedures

Although the proposal focuses on the harmonisation of the certain aspects of insolvency
procedures, Member States will be able to keep their national rules if these are more protective
towards creditors than the rules set by the Restructuring Directive. Harmonising insolvency
laws across the European market could enhance the attractivity of risk capital, therefore
creating additional investment opportunities, but only in the case where all the provisions are
fully implemented on the same level.

Some countries, for example Luxembourg, have not yet transposed the Restructuring Directive.

In respect of formal insolvency cases in some jurisdictions, like Spain or Italy before the
implementation of the Restructuring Directive and due to the complexity and length of these
processes, businesses have often been hesitant asking for help until it was too late and capital
providers have often been reluctant to get involved because they feared being mired in several
years of litigation.

Current divergent solutions in the Member States’ legal systems on the opening of insolvency
proceedings create complexity and uncertainty for companies operating on a multi-
jurisdictional basis. Therefore, total convergence should be a goal in the long-term to ensure
transparency, predictability, and clarity irrespective of where the investor and the portfolio
company is located.

Contact

For further information, please contact Martin Bresson (Mmartin.bresson@investeurope.eu) or
Klaudia Piaseczna (klaudia.piaseczna@investeurope.eu) at Invest Europe.

About Invest Europe

Invest Europe is the association representing Europe’s private equity, venture capital and infrastructure sectors,
as well as their investors.

Our members take a long-term approach to investing in privately held companies, from start-ups to established
firms. They inject not only capital but dynamism, innovation and expertise. This commitment helps deliver strong
and sustainable growth, resulting in healthy returns for Europe’s leading pension funds and insurers, to the benefit
of the millions of European citizens who depend on them.

Invest Europe aims to make a constructive contribution to policy affecting private capital investment in Europe.
We provide information to the public on our members’ role in the economy. Our research provides the most

authoritative source of data on trends and developments in our industry.

Invest Europe is the guardian of the industry’s professional standards, demanding accountability, good governance
and transparency from our members.

Invest Europe is a non-profit organisation with 25 employees in Brussels, Belgium.

For more information, please visit www.investeurope.eu.
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